Ohio National Guard

Federal Employee Benefits Bulletin

Bulletin Number: OH-06 Date: 12 January 2021
Applicability: National Guard (NG) Subject: Higher Annual Leave Carryover
Technicians (T5 and T32) Limit under Section 1111 of NDAA 2021

Background: Section 1111 of the National Defense Authorization Act (NDAA) of 2021
provides the Office of Personnel Management (OPM) with the authority to apply a
higher leave carryover limit to eligible employees. Agencies are required to apply this
authority retroactively to 3 January 2021, after applying regular leave restoration rules.
The maximum leave carryover into leave year 2021 is 125% of the employee’s
maximum leave accumulation limit; 300 hours of annual leave.

Employee Eligibility: All T32 Technicians and T5 NG Employees are eligible for the
higher leave carryover limit established by Section 1111 of the 2021 NDAA.

Excess Leave Versus Restored Leave: The agency must follow regular leave
restoration procedures before applying the Section 1111 authority. Applying regular
leave restoration procedures ensures the employee receives the greatest possible
benefit in seeking relief from the impacts of leave forfeiture. Leave restoration
procedures result in restored leave balances that are eligible for lump sum payment
upon separation from federal employment and are available for use for at least two
years from the date of restoration. Employees must use excess leave carried over
under Section 1111 in leave year 2021 and this excess leave is not eligible for lump
sum payment upon separation from federal employment.

More information: HRO will publish a policy with additional guidance when specific
procedures are available and information system updates are complete. See the
enclosed OPM memorandum and attachment for further information.

For any other questions or concerns regarding the information listed above or any other
Federal Employee Benefits, please contact the HRO using the Benefits Branch email
distribution list at: ng.oh.oharng.list.j1-hro-benefits@mail.mil
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Higher Annual Leave Carryover Limit under Section 1111 of the National Defense
Authorization Act for Fiscal Year 2021

Tuesday, January 5, 2021
CPM 2021-05

A,

| UNITED STATES OFFICE OF PERSONNEL MANAGEMENT
Washington, D 20415

The Director

MEMORANDUM FOR: HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES
From: MICHAEL J. RIGAS, ACTING DIRECTOR
Subject: Higher Annual Leave Carryover Limit under Section 1111 of the National Defense Authorization Act for Fiscal Year 2021

This memorandum provides guidance on implementing the higher annual leave carryover limit established under section 1111 of
the William M. (Mac) Thornberry National Defense Authorization Act for Fiscal Year 2021 (H.R. 6395), which was enacted on
January 1, 2021.

Section 1111 provided the Director of the U.S. Office of Personnel Management (OPM) with discretionary authority to establish, for
Executive branch employees, a higher annual leave carryover limit—125 percent of the limit that would otherwise apply to a given
employee—to be applied at the beginning of the 2021 leave year (January 3, 2021 for most employees). This memorandum
documents my exercise of the section 1111 discretionary authority.

The attached policy guidance describes the employees to whom the higher annual leave carryover limit by section 1111 may be

applied. | have determined that all executive branch employees identified as eligible for coverage under section 1111 are entitled
to application of the higher carryover limit at the beginning of leave year 2021, if they would otherwise have annual leave forfeited
on January 3, 2021, and not restored under the annual leave carryover limit provisions that normally apply to the given employee.

After addressing coverage issues, the attached policy guidance addresses the implementation of section 1111 for executive
branch employees covered by the annual leave provisions in 5 U.S.C. chapter 63, which are regulated by OPM. Executive branch
agency heads who administer annual leave programs under any other law must apply the OPM policies described above and in
the attached guidance by establishing parallel policies to the maximum extent practicable. | am delegating authority to such
agency heads authority to implement those policies. This delegated authority does not prevent an agency head from providing a
greater benefit under the agency head’s independent leave system authority.
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The attached policy guidance addresses how the section 1111 authority works in conjunction with the regular leave restoration
rules in 5 U.S.C. 6304(d).

Additional Information

Agency headquarters-level human resources offices may contact OPM at pay-leave-policy@opm.gov. Employees should contact
their agency human resources office for further information on this memorandum.

cc: Chief Human Capital Officers (CHCOs), Deputy CHCOs, and Human Resources Directors

Attachment (see 508-conformant PDF below)

Attachment(s): [4 Attachment - Guidance on Implementing Section 1111 of the FY21 NDAA.pdf
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Guidance on Implementing Section 1111
of the FY 2021National Defense Authorization Act

A. Background

1. For most employees, any annual leave in excess of 240 hours is forfeited at the beginning
of the leave year. Certain employees have higher annual leave carryover limits: 360
hours for certain employees stationed outside the United States and 720 hours for
members of the Senior Executive Service and certain other senior officials. (See 5 U.S.C.
6304(a), (b), and (f).) Certain employees have temporary personal leave carryover limits
(5 U.S.C. 6304(c)).

2. A new leave year begins on the first day of the first pay period beginning on or after
January 1. For employees on the standard biweekly pay period cycle, the 2021 leave year
begins on January 3, 2021.

3. Annual leave that is forfeited due to application of the applicable carryover limit may be
restored under certain conditions (5 U.S.C. 6304(d)).

4. Section 1111 provides the Director of the Office of Personnel Management (OPM) with
authority to establish a higher annual leave carryover limit to be applied at the beginning
of the 2021 leave year. Application of the higher annual leave carryover limit under
section 1111 will prevent forfeiture of any annual leave that is subject to the higher limit.
See section C for discussion of differences between restored leave and section 1111
excess leave. See section D for policies regarding how the restored leave provisions
work in conjunction with section 1111 excess leave.

B. Coverage

1. The policy established by the OPM Director under section 1111 must be applied for leave
year 2021 to any employee identified as eligible for coverage under section 1111, if the
employee would otherwise have annual leave forfeited on January 3, 2021, and not
restored under the annual leave carryover limit provisions that normally apply to the
employee. The OPM Director policy must be applied retroactive to January 3, 2021,
after an agency has applied the regular leave restoration rules, as described in section D.

2. Anemployee is eligible for coverage under section 1111 if he or she occupies a position
in the civil service (as defined in 5 U.S.C. 2101(1)) in the executive branch of the Federal
Government, excluding any individual occupying a position that is classified at or above
the level of a Senior Executive Service position or the equivalent thereof.

a. An employee of the United States Postal Service and Postal Regulatory
Commission is eligible for coverage under section 1111 (since the employee
holds a position in the civil service) and is mandatorily covered by the OPM
policy established under section 1111. (See section E.)

b. An employee of a nonappropriated fund instrumentality (NAFI) described in
5 U.S.C. 2105(c) is not eligible for coverage under section 1111, since section



2105(c) provides that such an employee is deemed not to be an employee for the
purpose of laws administered by the Office of Personnel Management, except as
specifically provided in law, and since OPM is responsible for administering
section 1111.

c. Anemployee appointed under 38 U.S.C. chapter 74 is eligible for coverage under
section 1111 and is mandatorily covered by the OPM policy established under
section 1111, notwithstanding section 7421(a), section 7425(b), or any other
provision of chapter 74. (See section 1111(c)(2)(A)(ii); see also section E.)

d. Anemployee of the Federal Aviation Administration or the Transportation
Security Administration is eligible for coverage under section 1111 and is
mandatorily covered by the OPM policy established under section 1111. (See
section E.)

e. Any employee serving in an executive branch position identified in 5 U.S.C.
6304(f)(1) is considered to be occupying a position that is classified at or above
the level of a Senior Executive Service position or the equivalent thereof. An
executive branch agency that administers an annual leave program under an
authority other than 5 U.S.C. chapter 63 is authorized to determine what senior
positions are equivalent in terms of classification level to a Senior Executive
Service position.

C. Differences Between the Treatment of Section 1111 Excess Leave and Restored Leave
under 5 U.S.C. 6304(d)

1. Section 1111 does not eliminate the annual leave restoration rules in 5 U.S.C. 6304(d),
which are applied after annual leave hours in excess of the normally applicable annual
leave carryover limit are forfeited. The following table shows key differences between
excess leave under section 1111 and restored leave under 5 U.S.C. 6304(d):

Section 1111 Section 6304(d)
Excess Leave Restored Leave
Approach to allowing Higher carryover limit Leave in excess of the
carryover above normal prevents forfeiture carryover limit is forfeited
limits (conditions for applying and then restored if certain
higher limit are determined | statutory conditions are
by OPM Director) met
Time limits on usage Must be used during leave | Varies, but at least 2 years.
year 2021 (See 5 CFR 630.306-
630.310.)
Inclusion in lump-sum May not be included. Is included.
annual leave payment upon
separation
Limitation on amount Leave carryover ceiling is | No limitation (but cannot
125% of normal ceiling be more than a given
(for most employees, 300 | employee can accrue in a
hours instead of 240 hours) | full leave year)




2. Because of the above differences, application of section 1111 can result in less favorable
treatment than results under the regular leave restoration rules. The guidance in section
D addresses this issue by requiring application of the regulation leave restoration rules
before application of section 1111.

D. Policies for Employees Covered by Annual Leave System under 5 U.S.C. Chapter 63

1. Coverage. The policies in this section D apply to executive branch employees who are
covered by the annual leave system established under 5 U.S.C. chapter 63, if they are
identified as eligible for coverage under section 1111. (See section B.)

2. Carryover Limits. The higher annual leave carryover limit established under section
1111 applies to an employee if the employee would otherwise have annual leave forfeited
and not restored under the annual leave carryover limit provisions that normally apply to
the employee (5 U.S.C. 6304(a) and (b)).

Normal Carryover Section 1111
Limit Carryover Limit
(5 U.S.C. 6304(a), (125% of Normal
(b), or () Limit)
Employees in U.S. 240 hours 300 hours
Employees 360 hours 450 hours
stationed outside
U.S.
SES Members and 720 hours Not applicable
certain other Senior
Officials

. Sequencing of Rules. At the beginning of the 2021 leave year (January 3, 2021, for most
employees), each agency with employees covered by the policies established by OPM
under section 1111 must first apply regular leave restoration rules and then apply section
1111 to any remaining annual leave that would otherwise be forfeited under the normal
carryover limit.

a. First, for each employee, apply all applicable leave restoration rules, including the
national emergency rules in 5 CFR 630.310.

b. Second, if any employee has any remaining annual leave (after applying leave
restoration rules) that would otherwise be forfeited under the normal carryover
limit (240-hour limit for most employees), apply the higher 125 percent carryover
limit under the section 1111 authority to prevent forfeiture to the extent possible
under the higher limit. Any annual leave in excess of the higher limit would be
forfeited.



c. Inapplying the section 1111 carryover limit, hours of newly restored leave would
be excluded. In other words, add the otherwise forfeited leave remaining after
applying leave restoration rules to the leave carried over under the normal limit
and compare that sum to the 125 percent limit.

4. Personal Leave Ceilings. Section 1111 does not affect the determination of an
employee’s personal leave ceiling under 5 U.S.C. 6304(c). However, if an employee’s
personal leave ceiling is below the applicable section 1111 limit, the employee may be
credited with excess leave under section 1111.

5. Use in Leave Year 2021. Any excess annual leave—i.e., annual leave in excess of the
normal carryover limit that is carried over into leave year 2021 under the section 1111
authority—is “for use in leave year 2021 (section 1111(a)). In other words, the section
1111 excess leave must be used by the employee-recipient by taking the leave during
leave year 2021, or it will be forfeited at the beginning of leave year 2022 (January 2,
2022, for employees on the standard biweekly payroll cycle).

a. Section 1111 excess leave may not be included in a lump-sum annual leave
payment under 5 U.S.C. 5551-5552. (See section 1111(b).)

b. Section 1111 excess leave may not be donated under a leave transfer program. If
an employee wishes to donate annual leave, he or she must draw from the
employee’s regular annual leave account. (We note that an employee may donate
extra hours of annual leave before the end of leave year 2020, since the extra
hours are not converted to section 1111 excess leave until the beginning of leave
year 2021.)

6. Sequencing of Annual Leave Usage. During leave year 2021, an employee must use
section 1111 excess annual leave before using any other annual leave available to the
employee—i.e., annual leave accrued in a past year, annual leave accrued during leave
year 2021, advanced annual leave, donated annual leave, and restored leave.

7. Account Administration. Employing agencies must establish methods of tracking section
1111 excess leave accounts to ensure that statutory and policy requirements are met—for
example, the requirements that excess leave be used during the 2021 leave year or
forfeited and that excess leave is not included in any lump-sum annual leave payment.

E. Delegation of Authority

By delegation from the OPM Director under 5 U.S.C. 1104(a)(2), the heads of executive branch
agencies who administer annual leave programs under an authority other than 5 U.S.C. chapter
63 are required to apply section 1111 by establishing policies that are parallel to those set forth in
section D to the maximum extent practicable. This delegated authority does not prevent an
agency head from providing a greater benefit under the agency head’s independent leave system
authority.



F. Legislation

SEC. 1111. TEMPORARY INCREASE IN LIMITATION ON ACCUMULATION OF
ANNUAL LEAVE FOR EXECUTIVE BRANCH EMPLOYEES.

(@) IN GENERAL.—At the discretion of the Director of the Office of Personnel
Management, annual leave provided to an Executive branch employee may accumulate for use in
leave year 2021 in an amount equal to 125% of the maximum amount of annual leave permitted,
but for this subsection, to accumulate for use in that leave year under the leave system covering
such employee.

(b) EXCLUSION FROM LUMP-SUM PAYMENT.—Any annual leave accumulated
pursuant to subsection (a) in excess of the maximum amount of annual leave permitted, but for
this section, to accumulate for use in succeeding years shall not be included in any lump-sum
payment for leave to an individual, including any lump-sum payment under section 5551 or 5552
of title 5, United States Code.

(c) DEFINITIONS.—In this section—

(1) the term “agency” means each agency, office, or other establishment in the
executive branch of the Federal Government; and

(2) the term “Executive branch employee”—
ploy
(A) means—
(i) an employee of an agency;

(ii) an employee appointed under chapter 74 of title 38, United States
Code, notwithstanding section 7421(a), section 7425(b), or any other provision
of chapter 74 of such title; and

(iii) any other individual occupying a position in the civil service (as that
term is defined in section 2101(1) of title 5, United States Code) in the
executive branch of the Federal Government; and

(B) does not include any individual occupying a position that is classified at or
above the level of a Senior Executive Service position or the equivalent thereof.
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